
  

Are the Bells Ringing? Getting to 
Grips with the FRAP 2021 Draft 
Policies By FINSA reporter - 25 September 2021 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The 2021 Draft General Fisheries Policy on the Allocation of 
Commercial Fishing Rights, published in the Government 
Gazette a week ago, emphasizes scoring criteria in favour of 
transformation of the industry rather than improving the equity 
stock ownership of previously disadvantaged individuals 
(PDIs). But the sector specific policies are somewhat vague in 
this regard. 

Transformation of the fishing industry since 2005 has enabled black economic 
empowerment in the various sectors, allowed for the introduction of new 
entrants in some cases, and doors to open for SMMEs (many formed joint 

venture agreements). One example is the deep-sea hake trawling sector where 
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a 10% quantum of the TAC for that sector was ringfenced for well deserving 

SMME operators. 

A focus at the time was also on employee ownership schemes so that 
companies could demonstrate how wide the beneficiary base was, who 
receives dividends, the financial performance of the schemes, the structure of 

the scheme, control and economic interest. 

FRAP 2013 

Fishing industry stalwarts will remember the ongoing controversy surrounding 

FRAP 2013, specifically the consultation/ policy/application invitation period; 
the announcement/publishing of decisions; operations pending outcome of 

appeals; and the merits of the decisions taken. 

One would have thought that lessons would have been learnt and institutional 
knowledge gained from the positives and negatives achieved in the 2005 

process, but this was not the case. 

Although the rights expired at the end of December 2013, the business of 
fishing had to continue as jobs had to be maintained, and there was huge 
concern about the time constraints of the future allocation of rights and the 

appeals thereto. 

As legal fisheries expert, Peter Edwards, of Dawson Edwards & Associates, 
expressed in one of his column pieces of 2014: “FRAP 2013 simply started too 
late with insufficient time for proper consultation on material issues relating to 

policy, criteria, effort and application forms. 

“The result of this has been that the initial decisions have been rushed with 

the following possible negative implications: 

• The Delegated Authority not applying his mind properly to applications; 
• The Delegated Authority relying too much on the processing and 

screening of applications by service providers; 
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• The service providers in turn making errors in data capturing and in the 
screening of applications; 

• Detailed reasons letters with score sheets not being sent to applicants 
immediately after the decisions have been made so that they can 
exercise their rights to appeal. 

• Insufficient thought and analysis being carried out with regard to the 

selection of allocation criteria and the weighting thereof; 
• Departmental infrastructure not in place to deal with the proper 

announcement and communication of decisions and reasons so that 
applicants are placed in a position to exercise their right to appeal; 

• Inconsistency in the manner in which applications are dealt with from 

sector to sector. 

He said further: “From a commercial point of view, due to the fact that DAFF 

has only announced the initial decisions on the day of expiry of the previous 
rights, the situation presents itself where previous commercial fishing right 
holders operating commercial businesses who have been declined a further 
right, cannot continue with their enterprise pending the outcome of the appeal 

procedure. 

“The allocation of rights should have been done much sooner to allow for the 
appeal procedure to run its course prior to the expiry of the previous rights – 

the allocation of rights only ends at the conclusion of the appeal stage. 

“What has resulted is a chaotic run on the Department to grant urgent 
exemptions to previous right holders pending the outcome of their appeals. 

The need for such exemptions has been exacerbated by the fact that this time 
of the year (January / February) is prime fishing time in many of the sectors 

in question.” 

Is this ringing any bells? 

Setting aside the FRAP 2013 process 
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One will also not forget when five months into 2014, the former Minister, Tina 
Joemat-Pettersson, issued a statement in which she said she intended “to set 

aside the entire FRAP 2013 process, including all decisions and outcomes”. 

This on the basis that the process had several fatal weaknesses brought on by 

not making use of sufficient legal advisors. 

In addition, the Minister highlighted that several of the essential policy criteria 
from the various sector policies had not found their way into the assessment 

process or were inconsistently applied across the various sectors. 

She also ordered two forensic probes which revealed many ills within DAFF, 
which in some instances initiated outsourcing late which meant targets could 

not be met. 

The Joemat-Pettersson-commissioned reports into FRAP13 also dealt with 
FRAP 2015/16, the first by Johannesburg law firm, Harris Nupen and Molebatsi 
(authored by Peter Harris) and a second by a totally unknown entity calling 

itself Emang Basadi Legal and Forensics Pty Ltd. 

The latter turned out to be a non-profit NGO formed in Botswana in 1986 to 
espouse women’s rights (including such preoccupations as fishing in the 

landlocked country) and committed to equality, justice and peace. 

These reports were not produced for scrutiny for at least a year until the 
parliamentary portfolio committee on Agriculture, Forestry and Fisheries, 

insisted they be made available forthwith. 

The Zokwana era 

This was just a mere few weeks before the new Minister of Agriculture, Forestry 

and Fisheries, Senzeni Zokwana, and his Deputy, Bheki Cele, took over. It also 
left the industry with many questions of what’s next as this would essentially 

render businesses unable to continue operating. 
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Six weeks later, in July 2014, Minister Zokwana confirmed he had received a 
brief on the FRAP13 review process that included how new rights allocations 

were to be handled. He said he was “consulting with the State Attorney’s office 
on the legal feasibility of the various options to institute corrective measures 

where weaknesses have been identified. 

“We need to ensure that the commercial rights allocation reflects the 

commitment of government and industry to transform the sector, he said. 

Transformation 

The word “transformation” is probably one of the most-oft used political words 
in verbal utterances. As a well-informed insider of the fishing industry noted: 
We are not nearly there on transformation…so much still to be done. 
Transformation has been a fact of life for nearly 10 years and there are still no 

people of colour leading large fishing enterprises, still predominantly under 

white leadership. 

“The argument one often hears is there aren’t enough black skills in fishing 

but that is a fallacy. What’s more, you can count the number of women of 
colour in top posts and at board level on one hand so the question that begs 

answering is how committed big fisheries are to transformation?” 

By December 2014, the lack of clarity and communication around the FRAP 
process 2015 and government plans around the past 2013 process, in many 

ways left right holders in a vacuum.  

Strangely, it may have been attacked on review to a much greater extent than 

it was.  

Draft General Policy – 2021 

The Department is no doubt still of the view that it is not legally obliged to 

consult interested parties on policy issues. 
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However, the current Minister, Barbara Creecy, makes it clear the General 
Policy on the Allocation of Fishing Rights, the Fisheries Sector Specific Policies, 

and the Policy Review Framework of the National Policy Development 

Framework 2020, need to be read together. 

But there are certain to be issues in the draft General Policy which need to be 

dealt with differently than in the sector policies, and this has rendered them 

vague in a number of respects. 

Says one industry doyen, “If there is anything initially apparent about the 2021 

draft General Fisheries Policy, it is that it puts more emphasis on scoring 
criteria in favour of transformation of the industry rather than improving the 

equity stock ownership of previously disadvantaged individuals (PDIs). 

“Although the General Policy does mention PDI /ESOP ownership / equity, the 

sector-specific policies are vague in this regard. 

“This could inadvertently result in lawful reduction of post-1994 PDI / ESOP 

ownership / equity.” 

Transfer of Rights Policy 2021 

A common thread throughout the draft policy on the Transfer of Commercial 

Fishing Rights 2021 is the focus on broadening economic opportunities and 

participation in the fishing industry through transformation of all sectors. 

Certainly, it needs to be acknowledged that such a policy must cater for all 

eventualities and have built into it a range of checks and balances to rule out 
concentration of rights in the hands of one or more individuals and/or 

companies. 

Its’ intention is also to prevent paper quota holders and fronting practices in 

the fishing industry. 
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The rights allocation process provides the platform for transformation of the 
industry to occur, alternatively through the transfer of fishing rights, 

particularly to new entrants. 

There is a condition though; under normal circumstances the right holder must 
have held the right for three years. And as the term of the right nears expiry 

(within two years), no application for a transfer of the right will be entertained 

unless the right holder has passed away. 

It is not easy to transfer a right, or a part of a right or shareholding, and 

approval has to be first sought from the Minister or designate. 

Applications for the transfer of rights will be scrutinised for any change relating 
to race, youth, women, or people with disabilities, the percentage of member’s 

interest being sold, and whether the new owner is already active in the 

industry. 

Consideration will also be given to what investment there has been, fishing 

performance, whether the proposed transfer will lead to consolidation of either 
right holder, whether there will be involvement in catching, processing and 

marketing, or if the transfer just serves as fronting. 

The right on transfer will remain in the name of the entity to which the original 
right was allocated and cannot be reallocated in the name of the new owner. 
The Minister also doesn’t want to see repetitive minority sales or transfer of 

shareholding of a right or part thereof. 

One of the controversial aspects of this transfer policy is that family members 
in the same household cannot hold more than one right in west coast rock 
lobster, traditional linefish, netfish and KZN beach seine resources, and they 

are required to declare their relationship/s to other right holders. 

This has been criticised as “a ridiculous policy provision” that “will never stand 
given the structure of some individual fisheries sectors” and which have never 

before been subjected to such a requirement. 
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Aping past policies 

As was relevant to FRAP 2013, the sector policies for the different sectors have 
been criticised for being almost identical in many respects and the Department 

is accused of cutting and pasting from previous policies. 

The 2021 draft General Policy has also been criticised for being a duplicate of 
that produced in 2019, that it is only produced in English, and that it was not 
published in conjunction with the draft sector-specific policies or the 

application forms. 

The latter are still to be produced for public scrutiny. 

Feike Natural Resource Management Advisors‘ founder, Shaheen Moolla, has 

analysed the draft General Policy, and finds it wanting on a number of levels. 

He asks how the 2021 process can start to enunciate policy and objectives 
without first having understood the extent to which past policy objectives have 

been met, and if not, why not? 

Moolla, who had previously worked as a special advisor to the Minister of 
Environmental Affairs and Tourism, Valli Moosa, and then at Marine & Coastal 

Management with Horst Kleinschmidt under Minister Marthinus van Schalkwyk, 

identifies three criterion. These are reliance, transformation and jobs. 

In particular, he notes “While furthering transformation in certain sectors was, 

and remains a valid policy objective, there are certain sectors where 
“furthering transformation” is not justified any longer.” He offers as an 
example the hake long line fishery as being 90% black-owned and says, “the 
admission of new entrants to any sector will only be lawful if further 

transformation of the sector is justifiable.” 

He also raises the question of where new entrant applicants would be wasting 
their money by applying and says, “the draft Policy is silent as to the 
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circumstances under which new entrants will be accommodated in any 

fishery.” 

He helpfully provides a list of what it considers to be “bad, vague and 
contradictory” examples which includes amongst other things missing 

information related to: 

• proper COVID management protocols in place for factories, vessels and 
offices 

• environmental concerns such as bycatch management, ecosystem 

sustainability, investment in green fishing and/or obligatory targets 
under the UN SDGs or the implementation of Port State Measures Treaty 
Provisions 

• a definition of what a paper quota holder is, what the compliance 

measures are, and whether a fisheries sector is considered transformed 
or not 

• how fees are determined 

MLRA 

Recently the Parliamentary Portfolio Committee for Forestry, Fisheries and the 
Environment heard that the Marine Living Resources Act will only be amended 

after the FRAP 2021 process is complete. 

The MLRA as it stands renders investment as one of the main objectives / 
criteria but the sector policies do not list investment as an assessment criteria. 

Nor does the draft General Policy although this was also the case with the 2013 

General Policy. 

At the time of publishing this article the draft application form was still an 

unknown. 

What’s Coming? FRAP 2021 Presentation Provides Interesting Insight 

Past experience 
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Taking into consideration the criticism that the DFFE has “cut and paste” from 
previous Policies, perhaps it is worth noting for comparison purposes what 

Peter Edwards had to say in his column published in the August 2015 issue 

of Fishing Industry News Southern Africa. 

He said: “One of the key issues (of the transformation assessment criteria) will 

be previous policy not applying the BEE codes published in terms of the Broad 

Based Black Economic Empowerment Act.  

Lost in Translation. B-BBEE Impact on Quota Allocations 

“Furthermore, the sector policies indicate that national demographics will be 
applied when assessing transformation rather than regional demographics. Not 
only has recent case law recognised that regional demographics should be 

taken into account in certain circumstances but common-sense dictates, 
particularly in the fishing industry where coastal communities have their own 
particular demographics, that the national demographic would be an irrational 

yard stick to apply. 

“With regard to the criterion of fishing performance, it is submitted that in 
certain regards the measure of performance is too low and there should be a 
strict obligation on any existing right holder applicant to explain in detail why 

a permit was not issued in a particular season. 

Regarding local economic development, he said “the sector policies indicate 
that they will favour applicants who operate from non-metropolitan ports. It is 

submitted that this is discriminates against those applicants who legally and 
for logistical reasons have to operate from “metropolitan ports” i.e not all ports 
have the necessary facilities to cater for the landing and processing of certain 

species. 

“With regard to the issue raised in the sector policies being applicants’ 
involvement and relationship with other applicants’, insufficient details have 
been given as to what exactly constitutes a “subsidiary”, “an umbrella” or a 

“sister” company. 
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“Of critical importance is the issue of TAC (total allowable catch). For the first 
time the Minister has stated that there will be a cap on the TAC per sector and 

there is a reference in the policies to “an initial maximum” tonnage “which will 

not be exceeded for the right duration.  

“The policy goes on further to state that should the allowable commercial catch 

increase then the mass of the increase shall be available for allocation by the 
Minister. However, the method of allocation of this increase and to whom it 
will be allocated has not been explained and there are definite logistical and 

legal concerns with any such proposed reallocation of such excess.  

“It would also seem unfair for successful rights applicants to suffer the 
consequences of a reduction in the TAC but when the TAC increases not to 

benefit therefrom. 

“The swings and roundabout nature of TAC’s has been a principle which 
industry has relied on to survive – now without the benefit of enjoying an 
increased TAC this could well be the tipping point for many businesses.  It is 

also arguable whether this proposed handling of the TAC is legally competent 

in terms of Section 14 of the MLRA. 

Finally, with regards to the application form, it is submitted that the 

information and documentation requested is wholly inadequate to perform a 
proper assessment of applicants and in particular relating to investment, job 

creation, performance and transformation. 

Conclusion 

In conclusion, it is perhaps worth remembering that there is a legislative 
imperative that the process surrounding the allocation of commercial fishing 

rights must be conducive to ongoing commerce in the fishing industry. 

Without the ongoing commerce there would be no fishing industry to speak of 
and the other objectives of the MLRA and its policies, such as transformation 

and catch performance, would be academic. 
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In Peter Edwards words in August 2015: “It remains to be seen whether the 
department and the Minister has left itself with sufficient time to properly 

analyse and assess the comments and critique of the current sector policies 
and application forms, and to make the necessary wide-ranging changes 
thereto in order to implement a fair and rational FRAP – which achieves the 

objectives and principles as set out in the MLRA and the General Policy. 

“There is an extremely tight timeline involved.” 

That sentiment has been echoed recently A Bookie’s Edge. FRAP 2020/21 – 

Will It or Won’t it Happen? 

Those bells are still ringing! 

                                                                             …………………………….. 


